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68 MICHIGAN LAW RE VIE W 

The courts are irreconcilably in conflict upon the rule as to the measure 
of damages upon a breach of contract to convey land. Since the decision in 
Flureau v. Thornhill, 2 W. Bl. 1078, the English courts and the majority of the 
American courts have indorsed -the rule that if the vendor, acting in good 
faith, refuses to convey because of a previously unknown defect, the vendee 
is entitled to nominal damages only, in addition to any part of the purchase 
price he may have paid, together with interest. Bain v. Fothergill, X,. R. 7 
H. L. 158; Hammond v. Hannin, 21 Mich. 374, 4 Am. Rep. 490; Pumpelly v. 
Phelps, 40 N. Y. 64. Some American courts have departed from this doc- 
trine, insisting that it is immaterial whether the vendor has acted in good or 
bad faith, that having entered into a contract to sell, he should bear the 
burdens of self-imposed obligations. Hopkins v. Lee, 6 Wheat. 109, 5 L. ed. 
218; Kirkpatrick v. Downing, 58 Mo. 32, 17 Am. Rep. 678; Hartzell v. 
Crumb, 90 Mo. 629, 3 S. W. 59. 

Wins — Dbvtse op Rents and Profits. — Testator stated in his will that 
his wife and child should be supported from the proceeds or income of his 
estate, and that his wife should not have the power of disposing of any por- 
tion of the estate. The lower court construed the will to have force and effect 
only until the child was educated and arrived at the age of twenty-one years, 
and then the property to pass by descent under the statute, the widow taking 
one-third for life, and the child two-thirds in fee, and the other one-third in 
remainder. Upon appeal, the widow contended that she should have the 
whole estate for her natural life, subject only to the support and education of 
the child until it reached the age of twenty-one years. Held, that the wife 
took a life estate in one half of the property, with remainder to the testator's 
child, and the child took an estate in fee in the other half. Mays v. Karn 
(1903), — Ky. — , 72 S. W. Rep. 1111. 

The court bases its conclusion upon the principle as laid down by Jarman, 
Wms (5th ed.) sec 797, that the devise of the income of land passes the 
land itself, and so the wife and child would be joint tenants; the restriction, 
however, that the wife should not have the power of disposing of any of the 
property, making her share but a. life interest. Courts will ordinarily, in 
such cases as the above, give the wife a life estate, with the remainder to the 
child. Koenig v. Kraft, 87 Ky. 95, 7 S. W. 622. 

Wii/iyS — Vesting oe Estates. — Testator gave all his property to his wife 
for life and provided that after her death the property should be divided into 
two equal parts, one part to go to the brother and sister of the wife. Testator 
left surviving a brother of his wife who died childless but testate, before the 
death of the wife. Held, that the estate of the brother did not vest until the 
wife's death and therefor did not pass by the brother's will. In re Abbiston's 
Estate (1903), —Wis.—, 94 N. W. Rep. 169. 

This is undoubtedly against the weight of authority and the rule is clearly 
laid down by Justice Gray in the case olMcArthurv. Scott, 113 U. S. 340, 378 : 
"For many reasons, not the least of which are that testators usually have in 
mind the actual enjoyment rather than the technical ownership of their prop- 
erty, and that sound policy as well as practical convenience require that titles 
should be vested at the earliest period, it has long been the settled rule of con- 
struction in England and America that estates legal or equitable given by will 
should always be regarded as vesting immediately unless the testator has by 
very clear words manifested an intention that they should be contingent upon 
a future event." 



